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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. : ‘

(i)

where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(ii)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or ln‘Put Tax Credit
volved or the difference in Tax or input Tax Credit involved or the amount of fine,

determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

admitted/accepted by the appellant, and

in relation to which the appeal has been filed.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

ee or penalty

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

(i) A sum.equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,

of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later. .

()

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication

appellant may refer to the websi

For elaborate, detailed and la’ces{s
\
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ORDER-IN-APPEAL ‘

M/s. Amrish Narendrabhai Dave, B-130, Tirthraj Complex, Opp

V.S. Hospital, Ellisbridge, Ahmedabad — 380 006 (hereinafter referred to as the
‘Appellant’) has filed the present appeal on dated 08.02.2022 against the Order
No. WS0704/CGST/ASMT-13/2019-20 dated 16.02.2021 (hereinafter referred
to as the Impugned Order’) passed by the Superintendent, CGST, Range-1vV,

Division VII, CGST, Ahmedabad South (hereinafter referred to

as the

‘Adjudicating Authority’).

2.

Facts of the case in brief is that -

The Appellant failed to file GSTR-1 and GSTR-3B Returns for the period
from January’20 to December?20. Further, as the appellant failed to
discharge resultant tax liability for the aforesaid tax period within 15

days of the receipt of the GSTR-3A Notice Reference No.
WS070411193A0010 dated 07.08.2020 the Adjudicating Authority has
passed the impugned order i.e. Assessment order F, “No.

WS0704/CGST/ASMT-13/2019-20 Dated 16-02-2021 in form of GST
ASMT-13 under Section 62 of CGST Act, 2017.

As per said impugned order the Taxpayer is engaged in the supply .of
Service/goods, has not filed any GSTR-1 Jfor the period Jan’2020 to
Dec’2020, for the supplies made. Also, the Taxpayer has failed to fumish
GSTR-3B for the said period as well as failed to discharge resultant tax

liability for the aforesaid tax beriod within 15 days of the receipt of the
aforementioned GSTR-3A notice.

The adjudicating authority has accordingly, assessed the tax liability
under Section _62 of the CGST Act, 2017 on best judgment method
considering information available with department i.e. based on GSTR-P;B
of December2019. In addition to tax so assessed, the adjudicating
authority has also held that the tax payer is liable to pay interest and
penalty as per provisions of the CGST Act, 2017. The adjudicating
authority has accordingly passed the impugned order that tax payer is
liable to pay the below mentioned amount so assessed :

Amount in Rupees

Sr. | Tax period Total Central State/UT | Interest till Penalty
Taxable | Tax Tax 16.02.2021
No. Value under under (Rs. 5000
CGST SGST per month)
Act’2017 | Act’2017
Jan’20 to Dec20 1500000 | 135000 135000 26497 0000
) @,
- It is further, mentioned in the impugned order tha ]

- furnished the return within a peri,od-ldf 30 days frome
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service of the order, ..th:e order shall be deemed to have been withdrawn .
but the liability for payment of interest under section 50(1), penalty and
payment of late fee under Section 47 will continue. However, if appellant
fail to furnish the said lreturns, proceeding shall be initiated against the
appellant after the afo’resaid period to recover the outstanding dues as
per the provisions under CGST Act, 2017 and rules there under.

Being aggrieved wnth the impugned order the appellant has filed

the present appeal on 08.02. 2022 wherein stated that -

In

When the appellant had already applied for cancellation of GST regzstratzon,

o whether they liable to file GST returns after cancellation application or

not

o Whether they liable for penalty or not
They had already appliefa for cancellation of GST registration on 11.08.2020

- w.ef. 01.01.2020 due to having turnover below threshold limit appellant.

Thereafter, again applzed for cancellation of GST registration on 25.09.2020,
against which the appellant was instructed to file pendmg returns upto

30.11.2020. As they did not file retums, their application was cancelled by

the department.

Further, the appellant had made an application for cancellation of GST

registration on 17. 12.2020_ which has not been considered by the department

ancl paseed the Assessn“lent Order in ASMT-13 on 16.02.2021.

The department has iseued the order without considering the fact that the

cancellation application of GSTN was pending as on date.

Further, the appellant want to state that the act of the department is

arbitrary and assumplion basis. When they had already applied for

cancellation of GSTN wie.f. 01.01.2020, the act of department asking for

demand of tax, interest thereon and penalty is not justifiable at all.

view of above submissidné, the appellant has made prayer to drop the
demand of Tax Rs.2,70,000/- & Penalty Rs.60,000/- and any other order as
may deem fit. )

4..

Personal Hearing m the matter was held on 29.08.2022 wherein

Shri Vipul Khandhar, CA appéared on behalf of the ‘Appellant’ as authorized
representative. During PH ‘"he has given the written submission dated
29.08.2022. He has further stated that they have nothing more to add.

29.08.2022 has reiterated the appeal memoran,durh and provide th

SCNs & Orders issued by the department in connection with their
for Cancellation of Registration.

The appellant through aforesaid written submission _dak
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Discussion and Findings:

5(i). I have carefully gone through the facts of the case available
on records, submissions made by the ‘Appellant’ in the Appeals Memorandum
as well as through additional submission. I find that the appellant has applied
for cancellation of registration w.e.f. 01.01.2020 and the department has
instructed them to file the pending GST Returns. Since, the appellant has not
filed the pending returns the Adjudicating Authority has issued the ‘impugned
order’ dated 16.02.2021 i.e. Assessment Order in terms of provisions of
Section 62 of the CGST Act, 2017. The Adjudicating Authority has issued' the
‘impugned order’ considering available materials and details of GSTR-3B for the
month of December’2019. Accordingly, vide impugned order the adjudicating
authority has assessed the tax liability of Rs.2,70,000/- with interest of
Rs.26497/- and Penalty of Rs.60,000/-.
5(ii). Further, before deciding the issue of filing the appeal on
merits, it is imperative that the statutory provisions be gone through,
which are reproduced, below:
SECTION 107. Appeals to Appellate Authority. — (1 ) Any person
aggrieved by any decision or order passed under this Act or the State'
Goods and Services Tax Act or the Union Territory Goods and Services
Tax Act by an adjudicating authority may appeal to such Appe//ate:
Authority as may be prescribed within three months from the date on
which the said decision or order is communicated to such person.
(2) v,
() R .
(4) The Appellate Authority may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the
aforesaid period of three months or six months, as the case may be, allow
it to be presented within a further period of one month.
5(iii). I observed that in the instant case the appeal has been
filed by delay from the normal period prescribed under Section 107(1)
of the CGST Act, 2017. I find that though the delay in filing the appeal
is condonable only for a further period of one month provided that the
appellant was prevented by sufficient cause from presenting the appeal
is shown and the delay of more than one month is not condonable
under the provisions of sub section (4) of Section 107 of the Central
Goods and Service Tax Act, 2017,
5(iv). However, in the above context, I find tha
Supreme Court has passed order on 10.01.2022
_ Miscellaneous Application No. 21 of 2022 in M.A. sfsgf‘f &

K
w,
J/\V

Yo




Co F. No. : GAPPL/ADC/GSTP/847/2022
b

SMW(C) No. 3 of 2020 Hon’ble Supreme Court vide Order -dated
10.01.2022 ordered that for computing period of limitation for any suit,
‘appeal, application or prqceedlngs the period from 15.03.2020 till
28.02. 2022 shall stand exféluded and consequently balance period of
limitation remaining as on 03 10.2021 if any, shall become available with
effect from 01.03.2022 and xthat in cases where the limitation would have
expired during the period frqm 15.03.2020 till 28.02.2022 notwithstanding
the actual balance period of. limitation remaining, all persons shall have a
limitation period of 90 days from 01.03.2022.

5(v). In the ‘présent matter, the “impugned order” is of
16.02.2021 so,  the norn;jal appeal period of three months was
available up fo 15.05.2021. Whereas, in the present matter appeal
filed on 08.02.2022. However, in view of above order of Hon'ble

Supreme Court as discuss;ed in above paras, the present appeal is
~ considered to be filed in tiln%]e. Therefore, I find that the present appeal
s filed within stipulated time limit.

Accordingly, I am proceede;d to decide the case.

6(i). The appellant in ‘the present appeal has produced the copies of

SCNs and Orders issued by the department in connection with their

Applications for Cancellation df Registration. On going through same I find that

- In response to appellant’s cancellation application dated 11.08.2020, the
department had issued .a SCN No. ZA240820062876C dated 19.08.2020
that application is not satisfied with the following reasons:

o “GSTR3B return filed up to Aug 2019 only. Pl file remaining returns.

 Also interest JSor delayed payment of tax is not paid for returns filed
delay. Pl pay up interest @ 18% p.a.” you are directed to submit your
reply by 28.08.2020,

o Thereafte'r, depalit,ment has rejected the said application by issuing
order béaring No ZA240820109365T 31.08.2020 for the reason
that “response to query not given”

- Thereafter, the appellant has again applied for cancellation of registration
on 25.09.2020. ,

o In this conneétion department has issued SCN No.
ZA2409202045232 date 30.09.2020 that the application is not
satisfied for the reasons that “I Cancellation Details-Others (Please
specify) GSTR3B returns filed upto December 2019, pl file egn‘mmn

o Thereafter, depa_rtment has rejected the said applicati
order bearing No. ZA241020426450D dated 12.10.
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reasons that “I Compliance to query not given, hence request for .
cancellation of registration is rejected.”

- Thereafter, I find that the department has issued SCN No.
ZA241220057122B dated 16.12.2020 to the appellant that . the
registration is liable to be cancelled for the reasons that - “Any Taxpayer
other than composition taxpayer has not filed returns Jor a continuous peﬁod
of six months”. After examining the reply dated 17.12.2020 of appellant
and submissions made at the time of hearing it was opined by the
department that registration is liable to be cancelled. Accordingly issued
the order No. ZA2412200722915 dated 18.12.2020 as under :

1 Registration cancelled suomoto” “The effective date of cancellation
of your registration is 18.12.2020”.
6(ii). Since, the appellant has applied for cancellation of registratioﬁ
and department has issued the ASMT-13 order it is imperative that the
statutory provisions be gone through, which-are reproduced, as under :

"Section 29. Cancellation !Jor suspension of registration.-
(1) The proper officer may, either on his own motion or on an application filed by the
registered person or by his legal heirs, in case of death of such person, cancel the
registration, in such manner and within such period as may be prescribed, - having
regard to the circumstances where,-

(a) the business has been discontinued, transferred Jully for any reason including
death of the proprietor, amalgamated with other legal entity, demerged or otherwise
disposed of or ' ‘

(b) there is any change in the constitution, of the business; or

?[(c) the taxable person is no longer liable to be registered under Section 22 or section
24 or intends to opt out of the registration voluntarily made under sub-section (3)

of section 25:]

![Provided that during bendency of the proceedings relating to cancellation of -
registration filed by the registered person, the registration may be suspended for -
such period and in such manner as may be prescribed.] '
(2) The proper officer may cancel the registration of a berson from such date, including
any retrospective date, as he may deem fit, where,- '
(a) a registered person has contravened such provisions of the Act or the rules made .
thereunder as may be prescribed; or :

(b) a person paying tax under section 10 has not furnished Sfthe return for a
Jfinancial year beyond three months Jrom the due date of Jurnishing the said returnj;

or

(¢) any registered person, other than q person specified in clause (b), has not
Jurnished returns for a 4[such continuous tax period as may be brescribed]; or

(d) any person who has taken voluntary registration under sub-section (3) of section

25 has not commenced business within six months from the date of registration; or

(e) registration has been obtained by means of fraud, wilful misstatement or
suppression of facts: :

Provided that the proper officer shall not cancel the registration without giving the
person an opportunity of being heard:

![Provided further that during pendency of the broceedings relating to cancellation

of registration, the proper officer may suspend the registration for such period and in
such manner as may be prescribed. ] f

(3) the cancellation of registration under this section shall not affect the lability of the
person to pay tax and other dues under this Act or to discharge any oh igation under
this Act or the rules made thereunder Jor any period prior to the
whether or not such tax and other dues are determined befor
cancellation. : 2§
(4) The cancellation of registration under the State Goods and S%’@
Union. Territory Goods and Services Tax Act, as theicase may be, \Sha
a cancellation of registration under this Act. ' '




}
]
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(5) Every registered person whose registration is cancelled shall pay an amount, by way
of debit in the electronic credi_t.le&ger or electronic cash ledger, equivalent to the credit of
input tax in respect of inputs held in stock and inputs contained in semi-finished or
finished goods held in stock or capital goods or plant and machinery on the day
immediately preceding the date of such cancellation or the output tax payable on such
goods, whichever is higher, calculi;ated in such manner as may be prescribed:

Provided that in case of capital goods or plant and machinery, the taxable person shall
bay an-amount equal to the inputitax credit taken on the said capital goods or plant and
machinery, reduced by such percentage points as may be prescribed or the tax on the
transaction value of such capital goods or plant and machinery under section 15,
whichever is higher. 5 :
(6) The amount payable under sub-section (5) shall be calculated in such manner as may

be prescribed. ‘ | _
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A 4
"Section 62. Assessment of non-filers of returns.-

(1) Notwithstanding anything to, the contrary contained in section 73 or section 74,
where a registered person fails to|furnish the return under section 39 or section 45, even
dafter the service of a notice under section 46, the broper officer may proceed to assess
the tax liability of the said person to the best of his judgement taking into account all the
relevant material which is available or which he has gathered and issue an assessment
order within a period of five years [from the date specified under section 44 Jor furnishing
of the annual return for the Jinancial year to which the tax not paid relates.

(2) Where the registered person ﬁLLmis'hes a valid return within thirty days of the service
of the assessment order under 'sub-section (1), the said assessment order shall be
deemed to have been withdrawrﬂ but the liability for payment of interest under sub-
section (1) of section 50 or for pqyi:rzent of late fee under section 47 shall continue.

6(iii). In view of abovelprovisions, I find that even if the application for
cancellation of registration h‘ajs been filed under section 29(1) of CGST, Act
2017, I find that as per Para 29(3) the cancellatio‘n of registration under this
section shall not affect the Iia':tbility of the person to pay tax and other dues
under this Act or to discharé_e any obligation under this Act or the rules
made there under for any pe_'l.i*iiod prior to the date of cancellation whether or
not such tax and other dues; are determined before or after the date of

cancellation. One has to fileif all the returns before filing application for
cancellation of registration.
6(iv). In the present matter I find that when the appellant has filed the

application for cancellation of, registration w.e.f. 01.01.2020 vide different
applications, the Proper _ofﬁc'é;r has issued Show Cause Notices asking the

appellant to file the pendinc!_;»_ returns till date and payment for delay.
l—llo‘wever,‘ being not satisfied wllth the replieé of the appellant the department
has rejected the applications of the appellant. A

6(v). Further, I find tha{:! the Appellant has filed the return GSTR3B &
GSTR-l till December2019 c;njly which is evident from the status of GSTIN
on Goods and Service Tax Po:.r'it‘al. Assessment Order has been jssued by

' adjydicating authority -and ta;{:: liability has been ascertained
January20 to December’20 for non filing of return in view
Section 62 of the CGST Act’20ii_7.

N
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6(vi). It is evident from the available records that many opportunities
have been provided to the appellant for filing GST Returns. Appellant didn’t
appreciate it and filed application repeatedly for cancellation of registration
without filing GST Returns. On non filing of GST Returns, Jurisdictional
officer resorted to assess tax liability on the basis of relevant material record
and information available with the department. Since, the appellant has not
filed the required GST Returns, there was no other option with the
adjudicating authority except to pass the Assessment Order under:Section
62 of the CGST Act, 2017. I find that the adjudicating authority has correctly
followed the provisions in case of non filing of returns and I do not find any
force in appellant’s submissions in this regard.

7. | In view of the above, I do not find any force in the contentions
of the appellant. Accordingly, I find that the impugned order passed by the
adjudicating authority is correct and as per the provisions of GST law.
Accordingly, I do not find any reason to intérfere with the decision taken by

«

the adjudicating authority vide "impugned order".
8. In view of above discussion, I reject the appeal filed by the
appellant.

9. Mﬁﬂﬁﬁmaﬁﬁnﬁmwmmaﬂ%%ﬁmw%l

The appeal filed by the appellant stands disposed, of in_above terms.,

(Dilip Jadav)
Superintendent (Appeals)
Central Tax, Ahmedabad

By RPAD

To,

Amrish Narendrabhai Dave,
B-130, Tirthraj Complex,
Opp V.S. Hospital Ellisbridge,
Ahmedabad-380006

Copy to : '
1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone
2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad
- 3) The Commissioner, CGST, Ahmedabad South
4) The Superintendent, Range-1V, Div-VII, Ahmedabad South
5) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
Guard File :
7) PA file




